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Cabin site lease rate altematirres; 'Analysis of Lease Rent Calculatim Altetnati\res for

Cabinsites on Mqrtana's State Trust Landd' Septerrber, 2009

Dear Gorrcrnor Schweitzer and Merrbers of the Land Board:

I write onbehalf of Montanans for the ResponsifbteUse of the School Trust

("MorifRUST"') to comment on ocisting proposals for cabin site lease rate alternatives. In
$rmmary, MonTRUST carurot endorse any of the firrc DNRC proposea aftsnatirrcs.

Instead we offer an additiqral alternatirre urhich webelie,rre is more coruiistent with the

Constitution, the law, and with past decisiors on this issue.

History
Asyor are no doubt aware, prior to the tenure of thisboar4 MonTRUSTwas the

plaintiff in a series of court casesintendedto more thoroughly enforcethe application of

brrst law to the managerrent of Montana's schml trust lands. InMonTRUST os. State, the

l"t judicial District Court issued its Decisiqu Oder and Permanent lrjunctiur ('MmTRUST
Decisior") on April 1,1998, held that 10 stahrtes facially violated the Enabling Act and

Constihrtion forbreach of trust reqpmsibilities. (Copy attadred). kr addition, Iudge
Mccarter held ttnt the cabin site leasing proc€ss then employed by the Land Board violated

the Enabling Act and Cmstitution, as applied. At pp. 9-10, relying upot the quarter-

milliqrdollar state shrdy (commonly calted the "Duffield Sttrdy") the Cotrt sai4

The Court crrndude that Section 77-'1,-208,1vLC.4 bnot invalid on its fae as

ap'plied to sdrool trust lands, The Deparhnenfs policy of charging a rerrtal

rate of 3.5 pencent of the appraised value, hovterrer, dupti* the school trust of
revenue to uilrich it iserrtitledtrnden the Enabling Ac{smandate ttrat the

property be leased at full market.ralue. The rental rate of 3.5 puwrt borcfits

the lmseholders but not thc trust. Thuq the Dryrbnenfs practice of issuing

lease rener,vals at a charge that is less than that uftich reflects the fair market
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rental rate is unconstitutional.
(Emphasis added). fudge McCards decision qr the cabinsite issue was unanimously

affirmed by all serur judges of the Supnerre Cottrt. MonTRtlST o. State (199q),1999 Mont

263,989 P.2dS00.

Strbsequerrtly, DNRC cmvened a negotiated nrlemaking cmrmittee ('NRMC")

consisting of MonTRUST, other tnrst berrcficiaries, state offidals, and lessee rqpre$tatives'

kr lengthy meetings in 2000, the NRMC crafted thrce recommendatims to the Land Board-

(See, 2009 Analyss, Appendix F):

1. To raise the cabinsite lease rate tolo/o of appraised valug

2. Toemploy a "ute-timl' phase-inof the So/ora@orrerfirreyears (tobe

completed january 1,2008), and

3. That the Land Board "..str14rort legislation providing gutual fund tax relid for

lms with financial hard*rip."
At the time the Land Board adopted tlrcse recommendations, MmTRUST expressed

concetn that the propcals might fait toachierrc "full market vahre," and thus breach the

Enabling Act and violate the pernranent injunction Horrrurer, MmTRUST ageed to wait to

see nihatwouldhappen" elgressing colcern that theOegarUnort continue collection of

errpiricat informatiqr on lease assignmenb (like that analyzed in the Dutrield Study).

In the errzuing years, DNRC nominally raised theleae rate to 5olo and inaugurated a

phas,iru But, no otlwr reammettdatiota of theNRiVfC hwebeen ndopted. C-urtrary to

NRMC recorrmendation #2, theintended "qre-timd' phase-in has not only exceeded "five

years," going past the |anuary L,2008 end date, the Departnenfs proposed implerrertation

wCIuld€ngage a newfive-year phase-inwitherrery ry. of Rersrue app'raisal cyde (See,

2009 Analy$s, pp. 2U2\, Sec.4.1).

Similarly, regarding recpmmendation #3, theleaselroldernegotiatorspa*icipating in

the NRMC wisely realized that the hardship vidted on sorne leaseholdensby rising cabinsite

rates ccnrld not constitutionally be relierrcdby compromising rentalsunden the Boards tnrst

responsibilitie* Horrrrcver the NRMC unanimorsty agreed that gawal fund relid to lesse

hardship cases zrras ap'propriate and should be initiated by the Land Board with the

legislature. But, the Land Board at the time ne\rer implemented that recommerrdation.

The Current Situation
C-ontrary to the NRMC, the Deparhnent has stated as currortly ""the

real rate of retgm obtained by the state, .. nsoer reaches 5o/".' (20W Analys+ Sec. 2.0, p' 6,

final para., ertphasis added). h fact, the pha*insharrc resulted in a sihratim rnder !\ftich

the 2009 r€nt payments average a mere 2.01o/o of 2ffi9 appraised ralues Even measured

against historic 2@3 appraisals, they obtain or:ty 4.74V". ld. Inthe elersr years since the

MoTTTRUST Decisim" rents have never reactred the firre percent recsnmended by NRMC
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and fall far dront of the 67o to L}"/orecmrmended by the Duffield Study (rclied on by ]udge

McCarter). Thus, tj11e actunl rent allection since 2001hos ansistuttly failed to arhime full
mmket oalue as requiredw tlrc prtnanntt iniunction-

This is further confirmedby th" lease assignmeitvaluescollecteclinAppendixesE3

and E5 d the 2009 Arralysis" Of the 56 cabinsite pro'perty salesbetrareen 20o2 and 200&

forty-fotu sales produced rmy substantial leaselrold values (the difftrcnce betr,veen the sale

price and ttre value of the imprrorrcrrenb being sold). fhis is porvrerful erriderrce, as discussed

in the Duffield Study, that lease rates, elersr years @-MonTRUST and sixteen years pct-

Duffiel4 are still well belornr market ralue.

Simultaneously, as rentsharre risen ors the decade, lessees, eqPedailty thce with

lower income, harrcbegrrn to ftel the economic pinch, and their understandable p'rdests lead

to the preserrt reviernr and controverqy. This has been compornded by global recessio&

whereby propaty valuesharre likely declined subsequent to 2008 DOR apprraisals. In

prirate meetingsheld with DNRC, various leaseholders d€visd Alternatirre No. 4 intrulving

afrweon further rent increaseq, ano'ther study of the sifuation" corrbinedwith another

formula for recalorlating rcrrtals MonTRUSTwasneither involrrcd in the meetings, nor

invid to attend.

The Land Bmrd is thus pressed to p,rovide ecsromic relief to leaseholders at the sElrne

time it exercise its fiduciary rspmsibilitie to tmst bendiciaries.

MonTRUST's positions on the Alternatives
Based prim".ily m the evidence rccit€d aborrc, MoTTRUST do6 not beliarc that any

of tltc altrnationin the 2009 Analysis comply with the state-s tnr$tee duty to obtain fuIl

marketyalue, Mostof thealternativesevincea deigntoprwiderelief otrtof trustrer/enues

toleaseholdersin cqrtravention of the trustee duty of undividedloyulty to thebeneficiaries,

mly. k our viernr, none therefor,e corrply with judge Mdarte/s perrnanent injunctim, with

the C-onstitution, or the Errabling Act
Concerning Alternatirre 1, asdescribed above, MmTRUST respectfully disagrees

with theDepartment that it achierres fuIl market value. Obviously, therefore, if Alternathre

I faits then the others must fait as well since they provide lass income than Altemative #1.

(2009 Analysi+ p.29, Table 11).

Alternatirrc3 appearsto potentialty providemone trustincome, but in doing so, it

produces predictability with a cost of arbitrarines By proiecting hisftoric figrrres, dirorced

from orgoing marketforces, itextractsbo'thlessandbeneficiarieserrcn further frorn brue

market conditiqrs. Amajor pr&lern with fornrulas - zudl as pha*ins, and vahre'

proiection* is that they tend to be sluggish in the face of real ecsromic cqrditiurs. The

current formula has obviorsly been sluggi*r to catch rents up with the bull market of the

past fewyearq and ib isprobably sluggish now, in follonring the currentbear market
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conditions"

Alternative 4 is tqrted by the lesseed' attomey, Mr. Waterrnan, as a way of
"increased lease rated' working "to destroy the market for leased propert5/' and

causing "theentirepro$am tofail' (Waterrnanletter toLandBoar4 SWL2, p.2). But,
despitetheleseed direpredictimsof p'rogram failure, theyharrenotproducedany
significant evidence of such an imminelt disaster.

Ttre leaseholde/s surr€y was elf selecbd by the individual mo$ upset
aboutrrerr@thusreflectingworst-caseexamples. Thesunrc5/sretumratewasrrerylow
compared to the total 764 eabmleases. As a mat@ of social science, self-selecd survey
responses are inhererrtly less reliable than hard data from ttre market place. At this point,
there is no significant evidence of lease abandormeqrt. The indicatims of ditriculty with sales

of leasehold reflecbnothing more than current economic cqrditionq, which
make it hard to sell azy interest in r€l estate.

Of the 56 recent cabinsite mles, only one sale, Mssoula t 3062705, drornn a negative.

leasetrold ralue (widence that rerrt may be too high). Most *rowhuge posithrc leasehold

values (evidence rent is tm lont).

Most important, there isno evidence nrldctr would zupport a fuze of any kind under
current conditions The current lease vacancy rate is a mere 4.7o/o (ffi2lots, 38 vacancies).

DNRC indicate that most of the 38 lob harre been lmg racant and are not nrbiect to
actine promotionby the Deparknent, soe\rcn &te4.7o/o orrcrstates the real rmcancy sihration

If current e<ecution of the cabin lease pnogram breaches the permanent injunctior" a freeze

mct certainly w@td"

MonTRUST's Solutions
That isnot to say that under cun€nteconomic cnnditisrsthatmarketvalues alenot

in rernission, or that rerrt increases are not a harddrip for at lease sorne lesseec But there are

ready rerredie for sudr consequenaes that donot require courpromise of trust
responsfuilides, and dond require yet-another economic study to devise yet-another

forrnula to derirrc "market valueo by conrmittee. MonTRUST therdore propes as folloum.

El Vduing cabinsites. The free marketplace provides a r€spmsi\re and effecthre

gauge of rarhat is a fair price for a product The is the mechanisnl we us to buy
andsellourbusinesses,--c.fl r_s,hp"-ms*'a_+3,piot^ff , in this society.

ffiffis u/oiln[;iurtkty 4ggn*gF,"ltn
-ffi*ffi-they-a'omevacant, whether by or o'therwise. It could prwide an

ffi ffi"ffi ilr;Iff6iad uiar,"fff ffi 6 ffffi 6 no rent wrren the ecur*'ry
turnsdown Anditwu.ildbeequally on theupside. Thereisnoreasot itcannot
be used for cabinleases.



Governor Sclnveihr, Lard Boad
October 2,2009

paF 5

The current cabin site statute, 577-'1.-208, does not protribit competitivebidding for
cabin-site leases. It merely provides authority for setting rate if there are no competitiye

bid$ On the other han4 gn-6-202, M.C.A provide+
n+202. Lease by competitive bidding - full narket vdue required.
When the deparhent receirres an application to lease an urrleased tract, it
shall adrrertise for bids on the tract. The tract must be leased to the highest

bidder...
Sectisr n+204, then defines an "unleased Eac{' aq "When alea.* *pites, is cancele4 or ls

oolunt mily t erminat ed under 77 +L16.." (errphasis added).
'llreonly thing prohibiting competitirrcbidding of cabinsite leases, is an

administratirremle, ARM 536.25.177(3Xa), readily amertdedby thisBoardwithotrt
legislatirrc actim" MonTRUST heartily commends this board to repeal or amend that

sectiqr toallorua reassrableprogram of competitirrcbidding for cabin sites.

[2] Relief to lesseee. Besides the relief that may be available to lessees wlro get no

competingbidsr,vhen ttrey wish toreneuror retain theirleaseonvErcancy, thereistheyet
untried recommendatiqr of the Nqotiated Rule Making Commit@. MoTTRUST once

again qges the Board to impleurent what ibpredecessorboard didno'b To spolsor a

legislative package that wotrld enableleasetrolders togetgeneral fundreli€f so they can

competitirrclystayontheirleases Whettrerzudrreliefismeans-testedornd,wouldbeat
the discretion of the Board and ultimately, the legislatue. MonTRUST uurld zupport either

altetnative so long as the relief is frmr the general fun4 and nd frorr the trust

With this brief review, qr behalf of ttrc merrbers of MonTRUST I wi$ to thank yott

foryourcmcetnaboutthisisstre. Wearehappytozupplyuftathelpwecanasmatters
develop.

ru
Tommy Butler
MonTRUST

orther interested parties


